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UNITED STATES COURT OF APPEALS 


FOR THE NINTH CIRCUIT 


IRVING JACKSON, 
Appellant, 
VS. Now 22,402 


Beltseso. NELSON, Warden, 
San Quentin State Prison, 


Appellee. 


ee ee Ne Se Ne ee Ne Ne OY 


PETITION FOR REAEARING 

Oe THE HONORABLE STANLEY N,. BARNES, GILBERT H, JERTBERG, 
PID WALTER ELY, CIRCUIT JUDGES OF THE UNITED STATES COURT 
OF APPEALS FOR THE NINTH CIRCUIT: 

COMES NOW, LOUIS S. NELSON, Warden, San Quentin 
State Prison, and pursuant to Rule 40 of the Rules for 
Appellate Procedure, Title 28, United States Code, 
Be Oecurililvyeregueszys a rehearing of this Court's decision 
of December 12, 1968, in the above-entitled proceeding, 
Wich was tO review an order of the United States District 
Pouecmrorecie Northerm District of California. 

wes grounds for rehearing, appellee respectfully 

PPPICDI OMS 8 

That this honorable Court has overlooked appellant's 
deliberate bypass of his right to appeal from the judgment of 
conviction as guaranteed by the State of California. Such a 
deliberate bypass of adequate state procedures under which a 
eleimed violation of federal constitutional rights could have 


been raised should preclude appellant from raising his 


eulegation of constitutional error in federal habeas corpus. 
Fay v. Nola, 372 U.S. 391 (1963); Henry v. Mississippi, 379 
Mes, 443 (1965); Nelson v. California, 346 F.2d 73 (9th Cir. 
MiGs denderson v. Heinze, 349 F.2d G7 (9th Cir. 1965); 
Ihessard v. Dickson, 394 F.2d 88 (9th Cir. 1968). 

URES CAIN IDS INO GWSS ice that appellant was aware 
OMeiMismicnshivevOmappeal and chose iG GO avallohimself of that 
Piciteee ln his petition to the District Court he stated that 
he did not appeal because his co-defendant had filed an appeal. 

Pepelileée therefore submits that apoeilant's delib-— 
erate bypass constitutes an adequate independent basis for 
Teenie e ene Order of tne District Court dismissing the 
DES WAL Ww LOM - 

CONCLUSION 

For the above reasons, we respectfully urge this 
Court to grant a rene aniine Bincl GO Budiciiein wae Oimcleie GW else 
DAES iG Tc GEC OUNur. 

DATED: December 26, 1968 
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